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UNITED STATES COURT OF APPEALS, 
For the second Circuit. 


---- - - -x 

martino Lieggi, 

Plaintiff-Appeliant, 

againet 

Reeder-Union AG, 

Defendant-Appellee , 

On Appeal from the United States District Court for 
the Southern District of New York. 


X 


RELEVANT DOCKET ENTRIES. 


Date 

1970 

Sept. 9 Filed complaint and issued summons. 

Sept. 10 Filed Certificate of Mailing summons and 

complaint by registered mail, return receipt 
requested addressed to: 

Reeder-Union A. G. 

Holstenbrucke 2 
23 Kiel, Germany 

Reg. Receipt #317318. 

REG. MAIL RECEIPT #317318 RETURNED UNDELIVERED 
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RELEVANT DOCKET ENTRIES' 


Date 

1973 

July 9 Flied Certificate of Mailing Summons & Com- 
plaint by Registered Mail, RR Req to: 

REEDER-UNION A. G. 

Holstenbrucke 2 
23 Kiel, Germany 

Receipt No. 453428 

Aug. 20 Filed Deft. "ANSWER" by attys. Burlingham, 

Underwood & Lord answering Pltff's complaint 


1974 

Jan. 8 Filed affdvt. and defts. notice of motion to 
dismiss action. - ret. 1-18-74 

Jern. 25 Filed plaintiffs statement under Rule 9(g) 

Feb. 19 Filed memo endorsed on defts. motion filed 
on 1-8-74: Motion to dismiss referred to 
Magistrate Raby to hear and report - Gurfein, J. 
m/n 

Feb. 19 Filed pltf's affdvt. of Martin M. Baxter in 
opposition to deft's motion to dismiss. 

Feb. 20 Filed deft's statement under Rule 9(g) 

Jun. 7 Filed Report of Magistrate Raby. 

Jun. 7 Filed MEMORANDUM-ORDER that upon a review of 
the Magistrates report and the record as a 
whole, I agree with his recommendations, 
Defendants motion to dismiss, pursuant to 
Fed. R. Civ. P. 41 (b) is granted. - Gurfein, J. 
m/n 

July 2 Filed pltf's notice of appeal to the USCA 

from the order of June 7-74 granting deft's 
motion dismissing pltf's complaint (pur. 
to rule 41(b). Copies mailed. 
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SUMMONS. 

UNITED STATES DISTRICT COURT, 

FOR THE SOUTHERN DISTRICT OF NEW YORK 


X 


MARTINO LIEGGI, 


V. 

REEDER-UNION A. G. , 


Plaintiff, 


Defendant , 

Civil Action File No. 70 CIV 3919. 


X 


To the above named Defendant: 

You are hereby suiranoned and required to serve upon 
ZIMMERMAN & ZIMMERMAN, plaintiff's attorney, whose ad- 
dress is 160 Broadway, New York 38, N. Y., an answer to 
the complaint which is herewith served upon you, within 
20 days after service of this summons upon you, exclusive 
of the day of service. If you fail to do so, judgment 
by default will be taken against you for the relief de- 
manded in the complaint. 


Clerk of Court 


Date: __ 

Deputy Clerk 

[Seal of Court] 
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COMPLAINT. 

t 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

PLAINTIFF DEMANDS A TRIAL BY JURY. 

Plaintiff, complaining of the defendant above-named, 
by ZIMMERMAN & ZIMMERMAN, his attomeys, respectfully 
alleges, upon information and belief, as fcllows: 

li That at all the times herein mentioned, the 
defendant was and is a foreign Corporation. 

II. That at all the times herein mentioned, plain- 
tiff was and is a Citizen and resident of the State of 
New York. 

III. That the matter in controversy, exclusive of 
interest and costs, exceeds the sum of TEN THOUSAND 
($10,000.00) DOLLARS. 

IV. The defendant does not have a principal place 
of business in the State of New York. 

V. That at all the times herein mentioned and for 
some time prior thereto, the defendant was the owner of 
the vessel, the M. V. DAMASKUS. 

VI. That at all the times herein mentioned and 
propr thereto, the defendant manned said vessel and its 
master, officers and crew were on board said vessel and 
in possession of same. 









COMPLAINT 


VH. That at all the times herein mentioned and 
prior thereto, the defendant managed, operated, main- 
tained and controlled said vessel. 

Vin* That at all the times herein mentioned, said 
M. V. DAMASKUS was docked at the 21st Street Pier, in the 
Borough of Brooklyn, City and State of New York, and 
stevedoring work was being performed thereon. 

IX. That at all the times herein mentioned, said 
stevedoring work on said vessel was being performed by 
INTERNATIONAL TERMINAL OPERATING CO., INC., pursuant to 
agreement with the defendant or its agents. 

X. That at all the times herein mentioned, said 
stevedoring work was being performed on said vessel 
under the general supervision and direction of the de¬ 
fendant, its agents, employees, the master, officers and 
crew of said vessel. 

XI. That at all the times herein mentioned and 
pursuant to said agreement as and between defendant and 
INTERNATIONAL TERMINAL OPERATING CO., INC., said steve¬ 
doring work included the rigging and erection of a cer- 
tain night tent at the #3 Hatch of said vessel, M. V. 
DAMASKUS. 

XII. That at all the times herein mentioned and 
for some time prior thereto, defendant was the owner of 
said night tent herein mentioned. 
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XIII. That at all the times herein mentioned and 
for some time prior thereto, defendant maintained said 
night tent, as well as the rope, wires and cables nec- 
essary to rig said night tent and sustain same aloft. 

XIV. That at all the times herein mentioned, the 
work of rigging said night tent at the #3 Hatch of the 
M. V. DAMASKUS was being performed on said vessel under 
the general supervision and direction of the defendant, 
its agents, employees, its master, officers and crew on 
board said vessel. 

XV. That at the time herein mentioned, defendant 
supplied and provided the said night tent and the rope, 
wire and cables with which to rig and secure same. 

XVI. That at all the times herein mentioned, said 
night tent and the rope, wire and cables supplied by 
the defendant were each respectively in a dangerous, 
defective and hazardous condition, not suitable or safe 
for use, and the d< endant so maintained, supplied and 
provided same for use by the longshoremen. 

XVII. That on the 9th day of January, 1968, while 
the longshoremen employees of said INTERNATIONAL TERMINAL 
OPERATING CO., INC., including the plaintiff herein, were 
each on board said vessel, M. V. DAMASKUS, and engaged 

in rigging said night tent at said ifi Hatch of said 
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COMPLAINT 

vessel, the plaintiff herein was caused to suffer and 
sustain severe personal injury while handling a certain 
dry, rough, frayed and/or burred wire, rope and/or cable. 

XVIII. That the said accident was caused by reason 
of the unsafe and unseaworthy condition of said vessel 
and.by reason of the carelessness and negligence on the 

i 

part of the defendant, its agents, servants, employees, 
the master, officers and crew of said vessel, without 
any contributing fault or lack of care on the part of 
the plaintiff; in that defendant herein failed to supply 
plaintiff with a safe place to work; failed to maintain, 
supply and provide suitable and safe gear, night tent, 
rope, wore, cable, appurtenances, appliances and equip- 
ment for use by longshoremen, including the plaintiff; 
failed and neglected to keep said vessel in a safe and 
seaworthy condition; failed to make due, timely and 
proper inspection of the night tent, rope, wire, cable, 
appurtenances, appliances and equipment prior to supply- 
ing and providing same for use by longshoremen, includ¬ 
ing the plaintiff and his co-workers, in the performance 
of the work at hånd; failed to employ a sufficient num- 
ber of experienced and skilied employees and supervisors; 
so maintained said gear, night tent, rope, wire, cable, 
appurtenances, appliances and equipment in a dangerous 
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COMPLAINT 

and hazardous condition so that each was not suitable 
or safe for use by longshoremen, and such unsuitability 
caused the very accident complained of herein; unnecess- 
arily exposed the plaintiff to harm and to the very ac¬ 
cident complained of, which was foreseeable; failed to 
warn the plaintiff of the dangerous condition of its 
gear, night tent, rope, wire, cable, appurtenances, 
appliances and equipment; failed to remedy or repair 
said conditions complained of and improperly directed 
and permitted the plaintiff to use same in the work 
at hånd; permitted said vessel to be, become and remain 
unsafe and unseaworthy and so maintained same; failed 
to avoid said accident, although they had reasonable 
opportunity to do so; and in that defendant was care- 
less and negligent in other reepects in the premise 
herein, and its vessel, the M. V. DAMASKUS, was other- 
wise unseaworthy. 

XIX. That as a result thereof, the plaintiff sus- 
tained certain severe personal injuries, both internal 
and external, to divers parts of his arms, head, legs 
and body, and he was made sick, sore, lamp and disabled 
and suffered a severe shock. to his nervous system, and 
plaintiff believes that some of the injuries he sustained 
may remain permanent. 







COMPLAINT 


XX. That plaintiff was compelled to expend divers 
sums of money for medical aid and attention in the end- 
eavor to cure himself of the injuries he sustained and 
may in the future be compelled to expend further sums 
of money for such purpose, and plaintiff was and may 

in the future be unable to pursue his uaual vocation, 
to his damage. 

XXI. That by reaeon of the premisea, plaintiff 
has sustained damage in the sum of TWENTY-FIVE THOUSAND 
($25,000.00) DOLLARS. 

WHEREFORE, plaåntiff demands judgment against the 
defendant for the sum of TWENTY-FIVE THOUSAND ($25,000.00) 
DOLLARS, besides the costs and diabursements of this action. 

ZIMMERMAN 6 ZIMMERMAN 
Attorneys for Plaintiff 
Borough of Manhattan 
160 Broa 

City of New York (38) 
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CERTIFICATE OF MAILING. 


UTTT2D STANKS DI3THICT COUilT 
SOTJTHE2U' DTSTRICT OP VE'-' VOTK 

HAKTINO LIEGG1 

PLTPF. 

VS 

REEDER-UNION A.C., 

Delta. 



« 

« 

« CBnTIFICATB OP J AlIHiG 

ft 

ft 

tt 

o 70 Clv 3919 

tt 

tt 


o 

tt 

tt 

tt 


I JOH!' LIVIiOSTOr, Clark of thc Unltoi Staten Distrlct Coui t 
for tha Southam Dlatrict of'i'cw York, do horeby eertlfy tliat on the 
9 day of sept. , 1970, I served tho conpUlnt und 

awanons filed and issued horeln or tho 9th day of Sept. .1970, 
by målline by ra&lstered mall, return roceipt requeotod, at thc 
United States Post Office, Church Strcot Station, Wcu York, F.Y., n 
copy of each thareof, accurely enclosod ln o poalpald wrapper, 
addreaaed to: 

RICEDER-UNION A.G. 

HOLSTENBRUCKE 2 
23 KIEL 
GERMANY 


and that annexed to thc orlElr.al heruof ia ro{..l'-er » all recoipt No, 
3^7 i / f' (Church Street Station) wlilc i wos lasucd ot my 

request aa aforemcntloried. 


Dated: ''ew York, F.Y, 

Sept. 9th , 19 70 











CERTIFICATE OF MAILING 


RETURN ON SERVICE OF WIUT 


I herrbj certlfy and return, that on the day ot 

I receiver! thta summens and served lt tosether wtth the complalnt hereln as follows 


• 

'* /* ' 'Ti 













CERTIFICATE OF MAILING 
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CERTIFICATE OF MAILING 

United states district court 

SOUTHERN DISTRICT OF NEW YORK 


MARTINO LIEGGI 


* 

* * 


VS 


RESOER-UNION A.G. 


Plaintlff * 

fe 

ft 

fe 

* 

* 

•k 

fe 

fe 

fe 

ft 

* 

ft 

Defendant * 

fe 

fe 


70 Civ 1919 


CERTIFICATE OF MAILING 


S 


u> -5^ 

2 3 ?,3 

S § 


I, RAYMOND F. BURGIIARDT, CLERK of the United States District Court 
for the Southern District of New York, do herchv certlfy that on Llu« 

* th t-'y of Jul 7 19 73, I served the eomplalnt ond 

fi-nno-.r filed a;.d isst.cd hcrUu u., the 3rd doy uf July . i9 73 


by målline by re£istcrod mail, return reooipt rc'iuesled, ar the Unlied 
Stetes Fost Office, S h u re h Otn e< Station, New York, N.Y. o copy of 


each thereof, sccurciy cr.closcd in a po:t|>»iid wrnpper, nddro.;;cd 10 : 


REEDER-UNION A.C. 
HOLSTENBRUCKE 2 
23 KIEL, GERMANY 


and that annexod to the oHginnl l.ereof is reulutered nw.il rcceipt No. I 

—- (C lw ueh Srr uet Station) which w.is lssucd at my 

rcquest as aforemenf io.it’d. 

Dated: New York, N.Y. 






vtSj'q ;c> joiii« tV ** lue 
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CERTIFICATE OF MAILING 


POSTAL SERVICE OF THE UNITED STATES CF AMERICA 

Administration da Posta da EieO-l'nii d'Amåtjur 

f\n 


POSTAL SERVICE 

ZwAc* d*t paitu 


RETURN RECEIFT 

Art« de roet?den 


83 

To-tourt ef Jao »m« 
nluraU« tbe 

iillui uT-iTs" -A; 

Par Avion 2 Rh r 


•W :■«_). 

Ty 


S*r*c*I?tli 

S r«turn ad l 


rt tur rad by 

J, put on ti 
'iptcuou* 
\*‘R«avol 

\<t>« 

Kl 


To bo n:iod ovt by oho uoder. «4o «U indlcau bio odi/eoe for tbo roto n ot Iblo rocoipt, 

Å mr.pllr par I apaJltåvr, qui tnJLquarz aott a d rååå å poxir lå rmot du pnrmt o AJL 

Norne Q| Qua Nouou rotooa oodolo 

.4? **f .71 

{S. S &l//!T//c>t/S£ J /=bt£-/ S 4i/^ a 

SUMi xoA No. y Ru* »tao. • 

/v&to> ye 4 a/ '/• _ 

aty, suto ood Zifr Code BB 


irarrco *tatu or amuica 


IntpUnlr d ’Amarlquå 


tTMS.Ouly 1*71 


yo C 



RCGISTERED NO. 


Sreciel 

Delivery 


Return 

Rcceipt 


t J on..l,ng 

Cii.v.ie 


(•OSy.USltR"(U)f 


RflMLINt. n| 









UNITED STATES DISTFICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


ANSWER 


MARTINO LIEGGI, 


Plaintiff, 


- against - 


REEDER-UNION AG, 


Defendant. 


70 Civil 3919 MIG 
ANSWER 


Defendant, by its attorneys Burlingham Underwood & 
Lord, answering plaintiff's complaint, States upon informa¬ 
tion and belief: 

1. Denies the allegations of paragraph 1^ 
except admits that defendant was a foreign Corporation. 

2. Denies knovrledge or information sufficient 
to form a belief as to the truth of the allegations of para- 
graphs II, III, VIII, IX, XI, XII, XIII, XV, XVII, and XX. 

3. Admits the allegations of paragraph IV. 

*4. Denies the allegations of paragraphs V, VI, 
and VII, except admits that on January 9, 1968 defendant 
owned, manned, possessed, managed, operated, maintained, and 
controlied M/V DAMASKUS, except insofar as the vessel, 
portions thereof, her appurtenances, gear, etc., were manned, 
possessed, managed, operated, maintained, and controlled by 
others, and except Insofar as the Master, Officers, ond crew 
were temporarily ashore. 
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ANSWER 

5. Denies the allegatIons of paragraphs X, XIV, 
XVI, XVIII, XIX, and XXI. 

6. The Injuries and damages complalned of, if 
any, were caused or contributed to by plaintif^s negligence 
or by the negligence, fault, breach of contract, or breach 
of warranty of and by persons for whose conduct defendant is 
not llable. 

7. The Court lacks personal Jurisdiction of 

defendant. 

8. The process and service of process on 
defendant are insufficient. 

9. The action is time barred by statute of 
limitations, laches, or both. 

10. The sult should be dismissed under F.R.Civ.P. 

Al(b). 

11. The complaint fails to State a claim upon 
vrhich relief c an be granted. 

WHEHEFORE, defendant demands Judgment dlsmisslng 
the complaint, with its costs and dlsbursements. 

BURLINGHAM UNDERW00D & LORD 
Attorneys for Defendant 

B y \AA±LuA, 

A Merober of the Firm 
25 Broadway 

New York, New York 10004 
HAnover 2 - 7585 








NOTICE OF MOTION. 
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


MARTINO LIEGGI, 


Plaintiff, 


- against - 


REEDER-UNION AG, 


Defendant. 


70 Civil 3919 MIG 
NOTICE OF MOTION 


PLEASE TAKE NOTICE that upon the annexed affidavits 
of Horet Meyer, G. J. Sottung, and William M. Kimball and all 
papers and proceedings heretofore filed or had herein, the 
undersigned vrill move on January 18, 1974 a± 10 a.M. in Room 
2904 of the Court House pursuant to F.R,rMv L p , 4l(b), 56 (b) 

to dismise this action for plaintiff»s failure to prosecute 
and for laches. 


New York, New York 
January 7, 1974 


Yours, etc., 

BURLINGHAM UNDERWOOD & LORD 
Attorneys for Dafendant 




A Member of the Firm 
25 Broadway 

New York, New York 10004 


T 0 : MESSRS, ZIMMERMAN & ZIMMERMAN 
Attorneys for Plaintiff 
loO Broadway 

New York, New York 10038 













20 a 


AFFIDAVIT OF WILLIAM M. KIMBALL IN SUPPORT OF MOTION. 
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


MARTINO LIEGGI, 

- against - 
REEDER-UNION AG, 


Plaintiff, 


Defendant. 


70 Civil 3919 MIG 


STATE OF NEW YORK ) 

• 8 8 * 

Cor-JTY OF NEW YORK ) 

WILLIAM M. KIMBALL, being duly sworn, deposes and 


says: 

1« I am a member of Burlingham Underwood & Lord 
attorneys for defendant, and personally know the truth of the 
following: 


2. As alleged in plaintiffs complaint, this is 
a diversity action by a New York longshoreman to recover 
dainages for injury allegedly sustained aboard defendant's 
ship at 21st Street Pier, Brooklyn on January 9 » 1968. 


3. Defendant's answer specially pleads defenses 
of insufficient service of process and laches and prays for 
dismissal under F.R.Civ.P. 4l(b). 

4. As shown by the Court's docket sheet, the 
complaint was filed and summons issued on September 9, 1970, 

2 year3 and 8 nonths after the alleged accident date. As 
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AFFIDAVIT OF WILLIAM M. KIMBALL IN SUPPORT OF MOTION 
sta ed ln paragraphs 2 and 3 of the annexed affldavit of 

t 

| Horst Meyer, by September 9, 1970 defendant had, in effect, 
been merged into another company and no longer had any Office 
or place of business at Holstenbruck 2, 23 Kiel, Germany. 

5. As shown by the Court docket sheet, in 
September 1 9 70 plaintiff attempted to serve process on 

defendant by registered mail but the receipt was returned 
undeiiverod. 

6 . According to the Court's docket sheet, 
plaintiff made no further effort to serve process on defend¬ 
ant until July 1973 , 5 - 1/2 years after the alleged accident 
date. 

7. As shown by the roailing envelope and con- 
tents in my firm's file, on July 6 , 1973 plaintiff sent an 
unsigned summons dated July 3, 1973 and copy of the unsigned 
complaint by registered air mail, certificate 453428 , 
addressed to defendant at its no longer existing place of 
business in Kiel, and the envelope and contents were forwardet 

to the successor company in Hamburg where they were received 
on July 16, 1973 . 

8 . As stated in paragraphs 4 and 9 of the 
annexed affidavit of Horst Meyer, by July 16, 1973 defendant 
no longer owned the ship on which plaintiff was allegedly 
injured or employed the men who were officers of that ship 

on the date of plaintiff»s alleged injury. 


I 






22a 


AFFIDAVIT OF WILLIAM M. KIMBALL IN SUPPORT OF MOTION 
9« Plaintiff's complaint alleges that his 

injury was caused by a defective night tent owned and 

furnished by defendant. Defendant's answer ^'»nies knowledge 

or information sufficient to form a belief as to whether 

defendant owned or furnished any night tent. As stated in 

paragraph 11 of the annexed affidavit of Horst Meyer and in 

paragraph 4 of the annexed affidavit of G. J. Sottung, 

defendant has no record of any such night tent. 

10. As stated in paragraph 8 of the annexed 
affidavit of Horst Meyer and in paragraph 2 of the annexed 
affidavit of G. J. Sottung, prior to July 16, 1973 receipt 
of the unslgned summons and complaint mentioned in paragraph 
7 of this affidavit, neither defendant nor anyone on its 

behalf had any notice of plaintiff's alle ged January 9 , 1968 
injury. 

11. As stated in paragraph 9 of the annexed 
affidavit of Horst Meyer and in paragraph 3 of the annexed 
affidavit of G, J, Sottung, neither defendant nor anyone on 
its behalf has any independent knowledge of the circumstances 
of plaintiff's alleged January 9, 1968 injury. 

WHEREFORE, deponent prays that defendant's motion 
to dismiss be granted. 


(Sworn to by William M. Kimball, January 7, 1974.) 
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AFFIDAVIT OF HORST MEYER IN SUPPORT OF MOTION. 
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OP NEW YORK 


MARTINO LIEGO I, 


Plaintlff, 

- agalnst - 
REEDER-UNION AG, 


Defendant. 


X 


: 70 Civil 3919 MIO 
1 


- - 

FEDERAL REPUBLIC OP G ER MA NY ) 

LAND OF HAMBURG ) 

CITY OP HAMBURG : bb.: 

CONSULATE GENERAL OP THE ) 

UNITED STATES OP AMERICA ) 

HORST MEYER, being daly sworn, deposes and says: 

1. On January 9 » 1968 and contlnuously 
until 1973 I was wlth the Pacific Frelght Department of 
Hamburg-Sud, which Department on January 9 , 1968 and at all 
material times operated M/V DAMASKUS as agents for 
defendant Reeder-Union AO and Dr. August Oetker Schiffahrts- 
und Betelligungsgesellschaft mbH. 


2. Before September 9 $ 1970 Reeder-Union AG 
had, in effect, merged into Dr. August Oetker Schiffahrts. 

3. Before September 9 , 1970 Reeder-Union AO 
had ceased to have any Office or place of business at 

Holstenbruck 2, 23 Kiel, Germany. 

* 

4. Before July 9 , 1973 M/V DAMASKUS was 
sold to Panamanian owners who registered the vessel under 
Greek flag. 
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AFFIDAVIT OF HORST MEYER IN SUPPORT OF MOTION 

5. When Rceder-Union AO owned M/V DAMASKUS, 

including on Janaary 9» 1968, that vessel's Officers were 
at all times under orders to promptly notlfy their 
superiors of all actual or claimed shipboard injuries to 
longshoremen in U.S. ports whlch came to the Officers' 
attention either dlrectly or by written or oral report of 

otherB, 

6 . When Reeder-Union AO owned M/V DAMASKUS, 
including on January 9, 1968, that vessel's Master and 
Chief Officer were at all times under orders to make 
contemporaneous entries in the vessel'B deck log book of 
all actual or claimed observed or reported shipboard in¬ 
juries to longshoremen in U.S. ports whlch came to their 
attention either dlrectly or by written or oral report of 
others. 

7. As conflrraed by absence of any such 
entry in the deck log book of M/V DAMASKUS under date of 
January 9, 1968 (copy of whlch is attached) and for 6 weeks 
before and after that date, no actual or claimed Injury 

ln the Port of New York to longshoreman Martino Lieggi 
was ever brought to the attention of the Master, Chief 
Officer, or any other Officer of MA DAMASKUS. 

8. Neither Reeder-Union AO nor Dr. August 
Oetker Schlffahrts nor anyone on behalf of Reeder-Union AO 
had any notlce whatsoever of any January 9» 1963 or other 
claimed injury to plalntiff Martino Lieggi untll July 16, 
1973. 






25a 

AFFIDAVIT OF HORST MEYER IN SUPPORT OF MOTION 

9. Neither Reeder-Union AO nor Dr. August 

Oetker Schiffahrts nor anyone on behalf of Reeder-Union AG 
ha b any independent knowledge whatsoever of the clrcum- 
stances of any January 9, 1968 or other clalmed injury to 
plaintiff Martino Lieggi. 

10. Neither the Master, Chief Officer, nor 
any other Officers who served aboard M/V DAMASKUS on 
January 9, 1968 is still serving aboard that vessel and none 
of those persons is any longer in the employ of Reeder- 
Union AO or Dr. August Oetker Schiffahrts. 

11. Neither Reeder-Union AO nor Dr. August 
Oetker Schiffahrts nor any other known entity has any 
record whatsoever concernlng the night tent upon which 
plaintiff's complalnt is based. 

12. Due to passage of time, Reeaer-Unlor. AO 
is incapable of affirmatively defending itself against the 
merits of plaintiff's claira. 

WHHREFORE, deponent prays that defendant's motion 
to dismiss be granted. 


(Sworn to by Horst Meyer, November 23, 1973.) 
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AFFIDAVIT OF G. J. SOTTUNG IN SUPPORT OF MOTION. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARTINO LIEOOI, 

- egalitet 
reeder-union ao. 


Plalntlff, 


70 Civil 3919 MIO 


Dafandant. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) * 


O. J. SOTTWO, balng duly avorn, depoaaa and aayas 


1. X aa Vlca-Praaldent Adnlnlatratlon and 
Traaaurar of Coluabua Lina, In«., whioh on Ja nua ry 9 , 1968 
and at all aatcrlal tlawa vare agenta at New York for 
dafandant Raadar-Unlon AO and N At DA MAS KU.. 


2. Nalthar Coluabua Lin*, Ino. nor *..yone 
on lta bahalf had any notloa whataoever of any January 9 , 
1968 or ot har clalaad Injury to plalntirf Martlno Llaggl 
untll July 16 , 1973 . 


3. Malthar Coluabua Lina, Ino. nor 
anyone on lta bahalf haa any lndapandant knowledge whateo- 
aver of tha elrcuoatancaa of any January 9, 1968 or other 
claloed Injury to plalntlff Martlno Llaggl. 


Nalthar Coluabua Lina, Ina. nor any 
hnown antlty haa any record »hataoaver concemlng 
the nlght tant upon whlch plalntlff'a eoaplalnt la baaad 
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AFFIDAVIT OF G. J. SOTTUNG IN SUPPORT OF MOTION 

WHEREFQRE, deponent praya that defendant'3 
motion to dlsmlBB be granted. 

(Sworn to by G. J. Sottung, November 23, 1973.) 
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GENERAL RULE 9(g) STATEMENT OF MATERIAL FACTS AS TO WHIPH 
THE OPPOSING PARTY PLAINTIFF CONTENDS THERE IS S 
ISSUE OF FACT TO BE TRIED THERE IS AN 


UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


1. Whether prior to September 9, 1970 defendant had 
been merged into another company and ceased to have an 

offj.ce or place of business at HOLSTENBERUCK 2, 23 KIEL, 
Germany. 

2. Denies that in September 1970 plaintiff attempted 
to serve process on defendant by registered mail but admits 
Plaintiff caused the Clerk of this Court to do so. 

3. Denies that on july 6, 1973 plaintiff sent a sum¬ 
mens and complaint by registered air mail, certificate 
453428, addressed to defendant at HOLSTENBERUCK 2 , 23 KIEL, 
Germany but admits that plaintiff caused the Clerk of this 
Court to do so and further denies having any knovledge or 
information sufficient to form a belief as to whether said 
sununons and complaint were unsigned. 

4. Denies having any knowledge or information suffic¬ 
ient to form a belief as to the allegations of faet set 
forth in items numbered 8, 9 and 10 of defendant's Rule 

9 (g) statement. 
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GENERAL RULE 9(g) STATEMENT OF MATERIAL FACTS AS TO WHICH 
THE OPPOSING PARTY PLAINTIFF CONTENDS THERE IS AN 
ISSUE OF FACT TO BE TRIED 


5. Denies the allegations o£ faet set forth in 
items numbered 12, 13 and 14 of defendant's said state¬ 
ment. 


DATEDt New York, New York 
January 25, 1974 


Respectfully submitted, 
ZIMMERMAN 6 ZIMMERMAN 
Bys 

A Member of the Firm 
Attorneys for Plaintiff 
Office fc P. O. Address 
160 Broadway 

New York, New York 10038 


TO: 


BURLINGHAM, UNDERWOOD i LORD 
Attorneys for Defendant 
Office 6 P. O. Address 
25 Broadway 

New York, New York 10004 




i 
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AFFIDAVIT OF MARTIN M. BAXTER IN OPPOSITION TO MOTION. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

State of New York, 

County of New York, 

City of New York, ss: 

MARTIN M. Baxter, being duly sworn, deposes and 

says: 

I am an attorney associated with ZIMMERMAN & ZIM- 
MERMAN, the attorneys for the plaintiff herein, am fam- 
iliar with all the pleadings and proceedings heretofore 
had herein and make this affidavit in opposition to ship- 
owner's motion to dismiss plaintiff's complaint. 

At the outset it should be noted that on October 31, 
1973 I appeared before Your Honor at a pretrial confer- 
ence at which time shipowner's attorney was granted until 
December 31, 1973 to move to dismiss plaintiff's complaint 
for the various grounds advanced at said time. However, 
it was not until Januarv 8, 1974 that shipowner's attorney 
served the instant motion by hånd delivery and the orig¬ 
inal motion papers will so disclose. Thus, shipowner's 
attorney is in default in abiding by this Court's order 
and direction and for that reason alone, the instant 
motion should be denied. 


O 



32a 


AFFIDAVIT OF MARTIN M. BAXTER IN OPPOSITION TO MOTION 

Furthermore, it should be noted that although ship- 
owner served and filed its answer on or about August 20, 
1973, the affidavit by HORST MEYER is dated November 23, 
1973, almost a month and a half prior to the filing of 
the instant motion. There is no explanation whatsoever 
offered by shipowner or its attorney as to this inordinate 
delay in filing said motion. 

As regards HORST MEYER'S affidavit, the same shall 
be dismissed as being completely self-serving. The most 
glaring self-serving stateroents are those at page 2 and 
3 of his affidavit where in substance he swears that the 
vessel's officers are under orders to promptly notify 
their supervisors regarding ship board accidents (Para. 

5), that no entry was made in the deck log (Para. 6) 
which providently shipowner still has but apparently 
nothing else, not even stevedore reports which by con- 
tract muet be forwarded to shipowner or its agents, plus 
detentions, billings, etc. 

However, we have only an affidavit before us which 
can not be crosa-examined. If as a matter of faet there 
was a rigid rule re accidents, then and in that event 
plaintiff has the right to subject such HORST MEYER to 

I 

cross examination so that th% truth of the matter can 
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AFFIDAVIT OF MARTIN M. BAXTER IN OPPOSITION TO MOTION 

be established. Any affidavit submitted on a motion such 
as this is suspect eapecially when it merely alleges 
gratuitous conclusions helpful to shipowner. 

Again in said affidavit there is much talk of elapsed 
time. However, this Court should keep its eye on the ball 
and appreciate that the Congreas of this great country of 
ours has seen fit in its legislative powers to provide a 
three year Statute of Limitation on cases such as this. 

The faet that the accident occurred on January 9, 1968 
and that the complaint was filed on September 9, 1970 and 
process was issued by long arm New York Statute on Sept¬ 
ember 10, 1970 by the Clerk of this Court directed to 
Reeder-Union A.G., Holsterbrucke 2, 23 Kiel, Germany was 
the exact same address that was used on the second ser¬ 
vice of the long arm New York Statute process by the 
Clerk of this Court on July 9, 1973 which process resulted 
in shipowner filing its answer on August 20, 1973. 

All the misstatements of faet to the contrary, the 
defendant not only was apprized of this action by ser¬ 
vice of process herein on July 9, 1973, as evidenced by 
its answer, but no acceptable reason is given for the 
faet that shipowner ignored the first service of pro¬ 
cess by the Clerk of this Court although it responded 
immediately to the process some three years later. 
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AFFIDAVIT OF MARTIN M. BAXTER IN OPPOSITION TO MOTION 

Again, it should be noted the explicit and artful 
words employed by shipowner's attorney in framing the 
affidavit for HORST MEYER'S signature. In Paragraph 2 
said affidavit says explicitly that the named defendant 
was, IN EFFECT, raerged into another entity. Indeed, even 
in hi« own affidavit shipowner's attorney in Paragraph 4 
stated defendant "had, IN EFFECT, been merged" into ano¬ 
ther entity. However, plaintiff can not'establish the 
truth or falsity of said allegations without cross exam- 
ining the affiant or affiants. Plaintiff is in complete 
ignorance of said merger and is entitled to cross examine 
defendant as to the truth and veracity of said statements. 
It is submitted that at least on that factual issue a 
hearing should be held to establish the truth or falsity 
of such a pivotal issue of faet. An affidavit or affid- 
avits alone are not sufficient. 

In the instant case, defendant by delaying its ans- 
wer from 1970 until the service of the second process 
has affeeted plaintiff's rights irreparably and has not 
been honest with the Court or the plaintiff. If the 
instant motion were to be grknted an injustice will have 
been perpetrated on the plaintiff and this Court. Such 
actions on the part of defendant or its attorney should 
not be encouraged and this Cburt should not lend itself 


ø 


to such scheme. 
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AFFIDAVIT OF MARTIN M. BAXTER IN OPPOSITION TO MOTION 

In the interest of justice the instant motion should 
be denied. 

(Sworn to by Martin M. Baxter, January 16, 1974.) 


; 


r 
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GENERAL RULE 9(g) STATEMENT OF MATERIAL FACTS AS TO WHICH 

THE MOVING DEFENDANT PARTY CONTENDS THERE IS NO ISSUE 

TO BE. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OP NEW YORK. 

1. This is a diversity action by a New York long- 
shorman to recover damages for an injury allegedly sus- 
tained aboard defendant's ship at 21st Street Pier, 
Brooklyn, on January 9, 1968. 

2. Defendant's answer specially pleads defenses 
of insufficient service of process and laches and prays 
for dismissal under F. R. Civ. P. 41(b). 

3. The coraplaint was filed and summons issued on 
September 9, 1970, 2 years and 8 months after the alleged 
accident date. 

4. By September 9, 1970 defendant had, in effect, 
been merged into another company and no longer had any 
Office or place of business at Holstenberuck 2, 23 Kiel, 
Germany. 

5. In September 1970 plaintiff attempted to serve 
process on defendant by registered mail but the receipt 
was returned undelivered. 

6. Plaintiff made no further effort to serve pro¬ 
cess on defendant until Juiy 1973, 5-1/2 years after the 
alleged accident date. 
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GENERAL RULE 9(g) STATEMENT OF MATERIAL FACTS AS TO WHICH 

THE MOVING DEFENDANT PARTY CONTENDS THERE IS NO ISSUE 

TO BE 

7. On July 6, 1973 plaintiff sent an unsigned summons 
dated July 3, 1973 and copy of the unsigned complaint by 
registered air mail, certificate 453428, addressed to de- 
fendant at its former place of business in Kiel. 

8. The envelope and contents referred to in the 
inonediate preceding paragraph were forwarded to a {suc¬ 
cessor company of defendant in Hamburg where the envelope 
and contents were received on July 16, 1978. 

9. By July 16, 1973, defendant no longer owned the 
ship on which plaintiff was allegedly injured or employed 
the men who were officers of that ship on the date of 
plaintiff's alleged injury. 

10. Plaintiff's complaint alleges that his injury 
was caused by a defectJve night tent owned and furnished 
by defendant. 

11. Defendant does not know at this time whether it 
owned or furnished any night tent and defendant has no 
record of any such night tent. 

12. Prior to July 16, 1973, neither defendant nor 
anyone on its behalf had any notice of plaintiff's alleged 
January 9, 1968 injury. 

13. Neither defendant nor anyone on its behalf has 
any independent knowledge of the circumstances of plain- 
tiff's alleged January 9, 1968 injury. 


i 


i 
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GENERAL RULE 9(g) STATEMENT OF MATERIAL FACTS AS TO WHICH 
THE MOVING DEFENDANT PARTY CONTENDS THERE IS NO ISSUE 
TO BE 


14. Due to passage of time, defendant is incapable 
of affirmatively defending itself against the merits of 
plaintiff's claim. 


DATEDs New York, New York 
January 21, 1974 


Respectfully submitted, 

BURLINGHAM UNDERWOOD fc LORD 
Attorneys for Defendant 


By 

A Member of tha Firm 
25 Broadway 

New York, New York 10004 

TO l 

MESSRS. ZIMMERMAN & ZIMMERMAN 
Attornays for Plaintiff 
160 Broadway 

New York, New York 10038 
Attention: Martin M. Baxter, Esq. 
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REPORT OF UNITED STATES MAGISTRATE HAROLD J. RABY. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

TO THE HONORABLE MURRAY I. GURFEIN, U.S.D.J.: 

This report relates to a notion by attorneys for 
defendant to dismiss this action, pursuant to Federal 
Rulo 41(b) for failure to prosecute and for laches. 

The motion was referred by you to me to hear and report 
by memorandum endorsement dated February 19, 1974. 

This is a diversity action by a New York longshore- 
man to recover damages for an injury allegedly sustained 
aboard defendant's ship while said ship was moored at a 
pier in Brooklyn, N. Y. on January 9, 1968. 

This suit was commenced by the filing of a complaint 
and issuance by the Clerk of this Court of a summons as 
of September 9, 1970 some 2 years and 8 months after the 
alleged accident date. 

Apparently, following the issuance of the summons, 
the United States Marshal atteropted to effectuate the 
service of process by registered mail addressed to the 
defendant at its alleged residence in Germany. However, 
the attempt at service proved abortive, the envelope 
being returned to the Marshal as being undeliverable. 
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REPORT OF UNITED STATES MAGISTRATE HAROLD J. RABY 

Following that event, apparently plaintiff made no 
further effort whatsoever to serve process on the defend- 
ant until July 1973, some 5 1/2 years after the alleged 
accident date. 

Defendant, in addition to asserting a claim of in- 
sufficiency of service of process in the answer to the 
complaint, has, as hereinabove stated, moved to dismiss 
this action for non-diligent prosecution and for laches. 

In my opinion, this motion is well-founded and should be 
granted. 

We are not, of course, dealing with any statute of 
limitations problem as such, but purely with the problem 
of whether or not prosecution of this matter has been 
unduly delayed, to the prejudice of the defendant. 

While, as just stated, the issue here is not whether 
the statute of limitations has run, I think that some of 
the cases dealing with the impact of the statute of limit¬ 
ations in cases of late service of the summons are help- 
ful to a resolution of the problem in this case. 

Reference is made, for example, to the case of 
Nevhart v. Helliok Coffee Co., 325 Fed. Supp. 1047 (D.C. 
Pa. 1971), in which it is pointed out that while the 
filing of a complaint is sufficient to toil the running 
of the statute of limitations, the plaintiff must exercise 
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REPORT OF UNITED STATES MAGISTRATE HAROLD J. RABY 

due diligence subsequently to perfect service of process, 
and the question as to whether such due diligence has 
been exercised is for the Court to determine in each case. 

Similar guidance is found in the case of MoCrea v. 
General Motors, 53 F.R.D. 384 (D.C. Mont. 1971) wherein 
it is stated that where a complaint is filed prior to the 
expiration of the statute of limitations, a failure to 
serve process until the expiration of the statute of lim¬ 
itations may, in an appropriate case, be treated as a 
failure to prosecute diligently. 

Ses also Uaynee v. Druggiete' Ciroular, 32 Fed. 2d 
2^5, 217 (C.A. 2, 1929), wherein it is aptly stated: 
"Negligence in the prosecution of a suit after its com- 
mencement should bar relief. Merely instituting a suit 
does not of itself relieve a person from the operation 
of the rule of laches; if he fails to prosecute ^lis suit 
diligently it is the same as though no suit had been 
begun." 

To me, it is absolutely inexcusable that the plain- 
tiff, following the initial reported failure to effeet 
valid service of process, failed to make any further 
effort to serve process until July 1973. 

This delay might conceivably be excused if there 
were a clear showing of absence of prejudice to the 
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REPORT OF UNITED STATES MAGISTRATE HAROLD J. RABY 

defendant caused by such delay. It is alleged, however, 
in the moving affidavits that neither defendant nor any- 
one on its behalf had any notice of the alleged 1968 
accident; and it is also alleged that as of July 16, 

1973 defendant no longer owned the ship on which plain- 
tiff was allegedly injured or employed the men who were 
officers on the ship on the date of the alleged injury. 

The opposing affidavit in effect expresses doubt 
as to the truth of the allegation by defendant that it 
had no notice of the accident and further points out 
that the action was commenced well within the three year 
limitations period providcd by Congress. 

Even accepting, aiguendo, the plair.tif f's assertion 
that the defendant may have had some notice of the acci¬ 
dent (despite its denial thereof), the additional factor 
cited by defendant (not contradicted) to the effect that 
the vessel on which the alleged accident occurred is no 
longer owned by defendant, constitutes sufficient show- 
ing of prejudice to warrant the granting of its motion. 
For the reasons hereinabove stated, the plaintiff's 
claim that the complaint was filed prior to the expir- 
ation of the "three year statute of limitations on cases 
as this" is unavailing. 
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REPORT OF UNITED STATES MAGISTRATE HAROLD J. RABY 


For the foregoing reasons, it is recommended that the 
motion to dismiss for non-diligent prosecution and for 
laches pursuant to 41(b) F.R.C.P., be granted, and that 
the complaint be dismissed, with prejudice and without costs. 

Copies of this report have been mailed this date to 
counsel for the interested parties, who are hereby instructed 
that objections hereto mu3t be filed at your chambers not 
later than ten days from the date hereof. 

The following papers considered by me on this motion 
are returned herewith: 


1. Plaintiff's notice of motion filed 1/8/74, 
with accompanying memo of law. 

2. Plaintiff's Rule 9(g) statement filed 1/25/74. 

3. Defendant's Rule 9(g) statement filed 2/20/74. 

4. Opposing affidavit of Martin Baxter filed 2/19/74, 
with accompanying memo of law filed 2/19/74. 


DATEDs New York, N. Y. 

June 4, 1974 

Respectfully submitted, 

HAROLD J. RABY 

UNITED STATES MAGISTRATE 

cc: Burlingham Underwood & 

Lord, Esqs. 

25 Broadway 

New York, N. Y. 10004 

Attention: William M. Kimball, Esq. 

Zimmerman 4 Zimmerman, Esqs. 

160 Broadway 

New York, N. Y. 10038 

Attention: Martin Baxter, Esq. 



MEMORANDUM BY GURFEIN, D. J 


UNITED STATES DI STRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


MARTINO LIEGGI, 


-agalnat- 
REEDER-UNION AG, 


Plalntlff, 


DefendanC. 


X 


70 Civ. 3919 


APPEARANCES 

ZIMMEKMAN & ZDMERMAN 
New York, N.Y. 

Attomey« for Plalnclff 

BURLINGHAM UNDERWOOD & LORD 
New York, N.Y. 

Attorneys for DefendanC 


GURFEIN, D.J.: 


MEMORANDUM 


This la a dlversity action by a New York longthore¬ 
nan to recover danage« for an Injury allegedly austalned 
aboard defendant's shlp whlle abe was noored at a pier ln 
Brooklyn on January 9, 1968 -- alx yeara ago. 
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MEMORANDUM BY GURFEIN, D. J. 

The sult was coaaenced by the flllng of • complalnt 
on September 9, 1970, som tvo years and elght aonths efter 
the elleged accident occurred. Service on the defendant 
ln Geroany could not be affected. No further effort to serve 
process on the.defendant was aede untll July, 1973, som 
5-1/2 years after the alleged accident. 

Defendant aoved for an order pursuant to lule 
41(b) of the Federal Rules of Civil Procedure, dlsalsslng 
the action for fallure to prosecute and for laches. 1 

referred the aotlon to Maglstrate Harold J. laby, to hear 
and report. The heering was held and a report mde on 
June 4, 1974. The Maglstrate's report concluded that the 
plalntlff's de’sy ln brlnglng the action was prejudlclal 
to the defendant and was Inexcusable, and consequently 
recn—tnded that the aotlon to dlsalss for non-dlllgent 
prosecutIon and for laches be granted. See e.g.. Oro« v. 
Aaerlcan Presldent Lines . 239 F.2d 636, 640 (2 Clr. 1938); 
jfrrphy v. Internationa l Frellhtlqg Corp .. 182 F. Supp. 636, 
639-40 (D.C. Mass. 1960). 

The Maglstrate reports that nelther the defendant 
nor anyone on lts behalf had any notlce of the alleged 
1968 accident. By the tlM service was Mde ln July 1973, 
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the defendant no longer ovned the ship nor wcre les officers 
Any longer In les enploy. 

The queselon vhceher laches should bar ehe sule 
ls addressed eo ehe sound dlscreeion of ehe erlal coure. 
gardner v t Panaaa R r Co., 342 O.S. 29, 30 (1951). De fendåne 
having had a heering before Magistrate Raby and an opporeunlty 
eo subale papers vhlch alghe have juselfled ehe delay, 
co^are Csapllchl v. The Hoeah Silver c loud 351 O.S. 525, 
533-34 (1955), fallad eo do so ln ehe judgasne of ehe 
Higlatratt. Upon a revlev of his repore and the record 
as a vhole, I agree vleh his recoaaendaelon. 

De fen dåne' s melon eo dlsalss, pursuane eo 
Fed. K. Clv. F. 41(b), ls granfced. 

IC ls so ordered. 


June 6, 1974 


NOTICE OF APPEAL. 


UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

" ------ - - - -X 


Marino Lieggi, 


againet 

Reeder-union AG, 


Plaintiff, 


Defendant . 


- x 

Sirs: 

Please Take NOTICE that the plaintiff hereby appeals 
to the United States Court of Appeals for the Second Cir¬ 
cuit from so much and such parts of the Order of the Hon- 
orable Murray I. Gurfein. United States District Judge, 
filed on the 7th day of June, 1974 as granta defendant's 
notion dismissing plaintiff's complaint, pursuant to 
Rule 41 (b) of the Federal Rules of Civil Procedure. 
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NOTICE OF APPEAL 


PLEASE TAKE FURTHER NOTICE that the plaintiff 
hereby appeals from each and every part of the afore- 
sald Order and from the whole thereof, both upon the 
facts and upon the law. 


DATED: New York, New York 
July 1, 1974 


ZIMMERMAN t ZIMMERMAN 
Attorneys for Plaintiff 


By 

A Meraber of the Firm 
160 Broadway 

New York, New York 10038 

TO: 

BURLINGHAM UNDERWOOD & LORD 
Attorneys for Defendant 
25 Broadway 

New York, New York 10004 


V 


service« of three (3) copie* ot 
the within !• 

hercby admittcd this /6 ^ day 
of Se^C^k^y , 197Y 



*w- 






